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DEC 2 9 1997

The Honorable Robert C. Byrd
United States Senate
311 Hart Senate Office Building
Washington, D.C. 20510-4801

Dear Senator Byrd:

Thank you for your letter dated December 2, 1997, on behalf of your constituents,
Mayor R. B. Fouch, Jr., Lewisburg, West Virginia and William E. Kenny, City Manager,
Charleston, West Virginia, concerning the placement and construction of facilities for the
provision of personal wireless services and radio and television broadcast services in their
respective communities. Your constituents' letters refer to three proceedings that are pending
before the Commission. In MM Docket No. 97-182, the Commission has sought comments
on a Petition for Further Notice of Proposed Rule Making filed by the National Association
for Broadcasters and the Association for Maximum Service Television. In this proceeding,
the petitioners ask the Commission to adopt a rule limiting the exercise of State and local
zoning authority with respect to broadcast transmission facilities in order to facilitate the rapid
build-out of digital television facilities, as requir~d by the Commission's rules to fulfill
Congress'mandate. In WT Docket No. 97-192/the Commission has sought comment on
proposed procedures for reviewing requests for relief from State and local regulations that are
alleged to impermissibly regulate the siting of personal wireless service facilities based on the
environmental effects of radio frequency emissions, and related matters. Finally, in DA 96
2140 and FCC 97-264, the Commission twice sought comments on a Petition for Declaratory
Ruling filed by the Cellular Telecommunications Industry Association seeking relief from
certain State and local moratoria that have been imposed on the siting of commercial mobile
radio service facilities.

Because all of these proceedings are still pendmg, we cannot comment on the merits
of the issues at this time. However, I can assure you that the Commission is committed to
providing a full opportunity for all interested parties to participate. The Commission has
formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your letter, as well as this response, will be placed in the record of all three
proceedings and will be given full consideration.

(
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Further information regarding the Commission's pohcies toward personal wireless
service facilities siting, including many of the comments 10 the two proceedings involving
personal wireless service facilities, is available on the Commission's mternet site at http://
www.fcc.gov!wtb!sitmg.

Thank you for your inquiry.

Sincerely, ~

cJ~C~
Chief, Commercial Wireless DivisIOn
Wireless Telecommunications Bureau
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December 2, 1997

Ms. Lou Sizemore
Correspondence Director
Office of Legislative and Intergovernmental Affairs
Federal Communications Commission
Room 808

-f919M Stree( -~rw:
Washington, D.C. 20554

The enclosed communication is respectfully referred for your consideration, since it
----appeus-to.-M-a~matte£ -that--faHs-witr.in-your-jt&"i'isdiction.- ----------- ---

I would appreciate your looking into this matter and providing me with comments that
___migbts_eIYeas__the_basis for.a.repl}LtnMayorR B-_Eouch-and-City-Manager Wil!i-am-E-:---

Kenny.

Sincerely yours,

-RCB:tre----- ----- -----
Enclosure
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November 4, 1997

____ Senator-Rcbert-G:Byrd----
311 Hart Building
Washington, DC 20510

-Senator John D. Rockefeller
109 Hart Senate Office Building
Washington, DC 20510

Congressman Bob Wise
2434 Rayburn House Building

JVl!S.mngtQn. DC 253Q2__ -------- --

Dear Senator Byrd, Senator Rockefeller, and Congressman Wise:

----- ~.,-_._,.._.---_._----_._."---_.-.-

---------------------------------~--

------ ----------------------~-----~~

-_ ..-_.__ . __._--_.- .... -

_. --·-·---··-····-------We-ate-WrifiDiyou860uttheFederaI Communications Commission and its attempts to
preempt local zoning ofcellular, radio, and TV towers by making the FCC the "Federal Zoning
Commission" for all cellular telephone and broadcast towers. Both Congress and the colUts. _
_havelong-reccgnized -tJ-.atzoniavis-apecWtatiylocaTfuricfion:-Piease-tmmediiiely contact the
FCC and tell it to stop these efforts which violate the intent ofCongress, the Constitution and
principles ofFederalism.

-._- --_._-_ ..- ._---.-....-....---_.- -- ._. _._--~--.- _.._----

.----- -~.. --- IIi the 1996 Telecornmunications Act, Congress expressly reaftinned local zoning
authority over cellular towers. It told the FCC to stop aU rulemakings where the FCC was
attempting to become a Federal Zoning Commission for such towef!l:Despjt!=thil jnstmctiotl- --------

____.__fiom Coogress; the-Feeis-nuwanemptirig to preempt local zonIng authority in three different
rulemaJdngs.

__ ~Q1hIJar Ioweq_~ Bfdjatinn · CoogI'ess.expre33ly-preserved-ioeaiiOnfrig authonty over
c-C;HUlar towers in the 1996 Telecommunications Act with the sole exception that
municipalities cannot regulate the radiation from cellular antennas if it is within limits set by
the FCC. The FCC is attempting to have the "ex~.migl1 swaUow.the_rule"by-usmg-the-l-fmjred--

..---_.-.- -·--authority-emrgrss-gavc--iCoveree1fiifartowei-rBdiation to review and reverse any cellular
zoning decision in the U. S. which it finds is "tainted" by radiation concerns, even if the
decision is otherwise perfectly permissible. In fact, the FCC is saying that it can "second

_guess"..whaUhetn!e.r~_~s- f-ora-m-unicipalitYnfec..'is-aon-are; -fieednof6e 6Q"und by the stated
reasons given by a municipality and doesn't even need to wait until a local planning decision is
final before the FCC acts.

- ------ ~---------------

,fIt"-',.... 'I .



--------------- ----

Some ofour citizens are concerned about the radiation from cellular towers. WfL _
_cannQt-pre.vem.-them-from-mentiwingtheirc-Oficems lifipu6Hcheanng.ln-its rulemaking the
FCC is saying that ifany citizen raises this issue that this is sufficient basis for a cellular
zoning decision to immediately be taken over by the FCC and potentially reversed, even if the
municipality exp~ss!y __~y~. i.lis_m>tc.o_osidering-sudutatements-andthe-decisiurriscompletely~-~

'--VaHdonotl1er-grounds, such as the impact ofthe tower on property values or aesthetics.

Cellular Towers - Moratoria: Relatedly the FCC:Js_pr.<?l?9~in&.anrnle._banningihe.--"- -------~--------

--- m9fatoria·tl~;;t-somemunicipatittes imposeori-celiUlar-towers while they revise their zoning
ordinances to accommodate the increase in the numbers ofthese towers. Again, this violates
the Constitution and the directive from Congress preventing the FCC from becoming a Federal~__
Zoning Commission. - -.--- -.- _...... ----.--.-------- .

Radiorry Towers: The FCC's proposed rule on radio and TV towers is as bad: It sets
an artificial limit cf21 to 45 days for munici~J.i!!~~to __a"tonanyJncal-pern!it-{EviroP..-nental;

'-'''--''~ ·---bttitding-pemrtt;·zomng-or-otherf,-Any·permit request is automatically deemed wmted ifthe
municipality doesn't act in this time frame, even ifthe application is incomplete or clearly
violates local law. And the FCC's proposed rule would prevent municipalities from __.__-

__ .. __ c~msideringthe.impaet.s--suchtowershaveon-praJXfrty va:riies:-the:enVironmentor aesthetics.
Even safety requirements could be overridden by the FCC. Additionally, all appeals ofzoning
and pennit denials would go to the FCC, not to the local courts.

. - _.- -- -- -_._--_.---_ .. ----_ .. _.~._'-----_._'--

.--...------- --~ 'nusproposaI IS astounding when broadcast towers are some ofthe tallest structures
known to man-over 2,000 feet tall, taller than the Empire State Building. The FCC claims
these changes are needed to allow TV stations to switch to High DefinitiQ..n..I~leyi$ion quickly.,-

- _u_But.1J!g-WtdJ.street.,'oumat and trade-magmnessiaie" therelsno-need to violate the rights of
municipalities and their residents just to meet an artificial deadline.

------- ---------
~~~e_~Ji9~Jepres.ent.a.powe-.f -grab- by-the FeG to-become the FeaerarZomng-- -

-'Commission for cellular towers and broadcast towers. They violate the intent ofCongress, the
Constitution and principles ofFederaJism. This is particularly true given that the FCC is a
single purpose agency, with no zoning expertise. --_-------------.-------------

.................... -_...... ---- -- -- -",-_.. _.. ..- _.
Please do three things to stop the FCC: First, write new FCC Chairman William

Kennard and FCC Commissioners Susan Ness, Harold Furchtgott-Roth, Michael Powell &
.GIQ.Jj~J·rjs1ani-teJling-them...to~ifl.trusi-ouOlTtocatzoning-auffiOntf.in-cases wr97-197,
MM Docket 97-182 and DA 96-2140; second, join in the "Dear Colleague Letter" currently
being prepared to go to the FCC from many members ofCongress; and third, oppose any effort
by Congress to grant the FCC the po\.YerJQ8&ta.s_a_~_'FederalZnning-C.g.mmi5sie&~I-ill"1d preempr-

.--._., .---".··--locm-zonttrg-autJiontY.--.---. _.- -------

The following people at national municipal organizations are famili8!._~J!t_ the FCC~.L___ --
.pIoposedrulesan<!munieipalitiesLobjections-t(rthem:--Barne-Tablo-iftheNational League of

Cities, 202-626-3194; Eileen Huggard at the National Association ofTelecommunications
Officers and Advisors, 703-506-3275; Robert Fogel at the National Association ofCounties,



.~-~ ..... '._..._-............--;--_.-- ...... ------,- ----- ------------._---~-

202-393-6226; Kevin McCarty at the U. S. Conference ofMayors; 202-293-7330; and CherYL
M~-da!-theA~eriC"an-P:cuuJ;ngAssoclatlCin;-202-g-IL.::a611.--FeeTtreeto-caTI them ify~~ 
have questions.

----------------------._-~

Very Truly Y__

~~
William E. Kenny
City Manager
City ofCharleston

----------------

•
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November 7, 1997

Senator Robert C. Byrd
U. S. Senate, Hart Office Building
Washington, DC 20510

-----_.__.-..__._.-._-----------.---,-

Dear Senator Byrd:

-o-W.e..arewriting_]lQu.aboi1tJhcFcd.~-.C9!!!J11~~_~~_~_~_ i.~ attempls to preempt Icc:aI zoning of
cellular, radio·lltd1V 10WIftby 1IIlIkinI1he-Fec 1he "FederII ZcJningConliiti;,sNfti'ftrlif;-iiiiiIiilartel~iiif-
br'oelbst IDMn. Both Congress and the courts have long rec:ognized tbat zoning is a peculiarly local func:tioo.
Pleue immediltely CClIItIICt the FCC .nd JeqUeSt !My sIllp these efforts which violate the imat of Caqress and

-~..~"~CXliIII!"~_o_ "__

In the 1996 telecommunieatioos Act, Congress expressly reaffirmed local zoning authority over ceUular towers. It told
the FCC to stop all rulemakings where the FCC wu attempting to become a Federal Zoning Commission for such
towers. Despite this instrw:tion from Congress, 1he FCC is now attempting to preempt local zoning authority in 1hree

-~- --'-'-"---QiHefeiit fUIemilW1gs:···----"--·----·---- ---'--'--~---------- -- ------- .-'--.. .-- -- --0.-.-----.---.

~? '; ',; Congress expressly preserved local zooinB authority over cellular towers in the 1996
d\2eatiOOS Act with the sole exception that m\l1icipalities cannot regulate the radiation from cellular

....--•. -._----- 3tnaullti ir-itiswilhill1Uw~~b;·thc-F€£-.o·TheF£G-~~..n:m-P .....the-~rx"Ptioft~~~in!_-----.
the limited authority Congress gave it over cellular tower radiation to review and reverse any cellular zoning decision
in the U.S. which it finds is Htainted" by radiation c:oncems, even ifthe decision is otherwise perfectly pennissible. In
fact, the FCC is saying that it can "second guess" what the true reasons for a municipality's decision are, need not be

_._no .-- -bolmdhy-!M!t!!ed~!!SQDI.-§ivmby.8..municipa1i~..and-doesnhvel\.needtoowait_Yntil.~~~g decision if
final before the FCC acIs. ------

Some ofour citizens are concerned about the radiation from cellular towers. We cannot pl'CMlllt them from
.. .mentiQ1ling.theirconce~ m.. P\1blj~~& _II!~.~l~!FCC is.~~ that if~~i~ raises this issue

that this is suftic:ier.t basis for a cellular zcning decision to immediately be taken over by the FCC md potentlauy-----------.---.--
reversed, even ifthe municipality expressly says it is not considering such 5tatemen1S and the decision is completely
valid on other grounds, such as the impact of the tower on property values or aesthetics.

--Celfuiji[t9weji-~-MOijiODI:°'~1fltl"l·'CC-,s'iiroposmga-rilieljiMmifure-momona--mlinormmmmcipiifure:.
impose on cellular towers while they revise their zoning ordinances to accommodate the increase in the numbers of
these towers. Again, this violates the Constitution and the directive from Congress preventing the FCC from
becoming a Federal Zoning Commission.

.. _. -'~~ ...._->.. - ---.- ..--~-, -...--.- .....-- --...-..-- ......-.-.-....---..--- ............-.-- .........-..-_... • . '•• .. __ .....__~·_, .. .M._.·

worry Towea: The FCC's proposed rule on radio md 1V towers is as bad: It sets II'l artificiallimitof21 to 45
days for municipalities to act on arrj local permit (environmental, building permit. zoning or other). Any permit
request is automaajcallv deemed granted if the municipality doesn't act in this time frame, even if the application is

--1m:umpl~ vr-cle.u-ly"iola:C31=-l:wr.-A.~the-F-e:-C!E~ ruk--l,I:,Q\dd .p.rf'.ventnumicipalities from rmsidering.. L _

the impacls such towers have on property values, the environment or aesthetics. Even safety requirements could be j
overridden by the FCC! And all appeals ofzoning and permit denials would go to the FCC, not to the local courts. ~

0- ~ _



------." ----------_.•._-------_.

...•.. _------.--_ .._- ---

This proposal is astounding when broadcast towers are some of(he tallest structures known to man -- over 2,000 feet
tall, taller than the Empire State Building. The FCC claims these changes are needed to allow TV stations to switch to
High Definition Television quickly. But 17Ie WfIllSIIwtJounuIJ and trade magazines state there is no way the FCC

·-··-·-_···-·"--·~e~hneet ItRn:tm'enncJnxtu}eanyway;·sv-t.ierc·i3ncneed·te-\~cla1e·t.~e·rigP.t.s.gfml.m~eund. .-•._
their residents just to meet an artificial deadline.

These actions represent a power grab by the FCC to become the Federal Zoning Commission for cellular towers and
brwd~~~'C:3.TheFCC i5~ci.~.;!l! l"J.~ !g~. with 00 7lVIing expertise.andnotabletom@~,@L._. ~_

balanced decisions.

Please do three things to stop 1M FCC: F.·write_PeC ChIIirInM Willilm K-.rd IDliFCC CommiISioners
-~ n. s~NMs,.T:1i'mJd'llii~~fo~!l.~GI~J'~_~~athem to stop this intrusion on local

zoning authority incases WTn,197, MMDocket97·l82 and DA 96-2140; ~:Pii·iii.-tbe-oiDear~---
Letter" eurready beiaI Pitil&e.fbIl!t.D"JiCClfiiarilllliy znerrrbers ofCongrea; 1rI41f2ird, oppose m}teffortby
C'.cxJarag; to gnat die FCC liepaMl'1Da ...·"FeaeaIZGIIing COIrIUIissioaw IUd preempt local zoning authority,

- -'--'-. -·Th~-fulk;~g-peopI';·It·MtiOliii'mUiuCiPToiiiiiiZatiQDS'p riliu1i8r-WiTh-1he·f'(.'C;spiOpose(nur~---

municipalities' objections to 1bem: Barrie Tabin at 1M N-.... ......af.C.2O:l-626-3194; Eileen Huggard at
th6NatioDal As.coci'liMQfTeJecam..~omc-_Advisan, 703-506-3275; Robert Fogel at the National
Association ofCounties. 202-i91-62Zr;; Kewi1 McCarty It the U.S. Conference ofMayors, 202-293-7330; and Cheryl

....-- Maynar<faitbe'Ament'an Pi8riiiing'ASSOCiitioo; 102~m~061-r: ·FeetfreewcaHu'remif-yutin...equemian:l.

Very tt.uJy yours. '7~ _ _

'---:/'/Z='~-----"-'-
~ RB~-

/ .... Mayor

RBFlbys

.- .._----_ .. ,----_.._.- ----_.__ ..- _. -'--'", -'------ - _._ ..•..- - - -'- ..._---

~. ------- --_... -. -.~_.- ._.'---~.'
-~'--...-_ ..._-------_.

-_...._'------_.__._._-----_._..---

.. ---, -----------_ ... -- ... _....-._--------- ---


